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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge Patrick G Geraghty, issued on Novenber
28, 1990, following an evidentiary hearing.® The |aw judge
affirmed an order of the Adm nistrator finding that respondent

had violated 14 C.F.R 91.75(a).? W deny the appeal .

The initial decision, an excerpt fromthe hearing
transcript, is attached.

2§ 91.75(a) (now 91.123) provided, as pertinent:

(a) When an ATC [air traffic control] clearance has been
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Respondent was the non-flying pilot in command of United
Airlines' Boeing 747 passenger-carrying Flight 817, departing San
Franci sco for Honolulu on February 26, 1990. The parties do not
di sagree with the basic facts alleged in the conplaint. Tr. at
5-13.°® Flight 817's initial clearance out of San Francisco was
to clinb and maintain 10,000 feet. ATC nodified the clearance to
3,000 feet in light of small aircraft traffic at 3,500 feet, and
| ater nodified the heading vector as well. Respondent
acknow edged both the anended cl earance and the nearby Cessna.
See Exhibit C 1 transcript of the tower tape.* Fifty seconds
af ter acknow edgi ng the anended vector and nore than 1 and 1/2
m nutes after acknow edgi ng the anended altitude cl earance,
respondent advi sed ATC "we're gonna roll out because of that
traffic thats at ah thirty five hundred feet." Exhibit C1 at 2.
Flight 817 thereafter was tracked as high as 3,500 feet (Tr. at
25 and Exhibit G2). ATC directed Flight 817 to maintain 3, 000,
respondent answered in the affirmative, and the aircraft returned
(..continued)

obt ai ned, no pilot in command may devi ate fromthat

cl earance, except in an energency, unless an anended

cl earance i s obtai ned.
The Adm ni strator waived the proposed 30-day suspension of
respondent’'s airline transport pilot certificate pursuant to the

Avi ation Safety Reporting Program

3Two minor errors in the conplaint were corrected at the
hearing. Tr. at 13 and 15.

“Al t hough respondent declined to adnmit the Administrator's
all egation (Conplaint, § 6) that this other aircraft was a
Cessna, the ATC transcript and the law juge referred to it as a
Cessna, and respondent introduced no evidence to the contrary.
The type of small aircraft is not critical, in any case.
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to that altitude until ATC issued further instructions.
The Adm nistrator introduced testinmony froman air traffic

5

controll er who heard the discussions,” and fromthe supervisory

controller. Both testified that the anmended cl earance (heading
230°, altitude 3,000 feet) was common at this airport and had

produced no conplaints or concerns frompilots. Tr. at 47 and
66. Their testinony also indicated that the cleared altitude of
3,000 feet was considerably higher than any structures under the
flight path (i.e., the Sutro tower, at 1541 feet®), and 200 feet
above the applicable MninmmVector Atitude (MA).’

Respondent testified to his belief at the time that his
action was necessary to avoid an unsafe situation. He had never
bef ore been given a 230°, 3, 000-foot clearance fromthis airport
(Tr. at 140), and he testified to his concern that following this
cl earance would put the aircraft between the Cessna, which was
circling at 3,500 feet, and Sutro tower(s) whose |ights were
visible to himand which appeared to himto be higher than the

aircraft.

®Respondent had actually comunicated with an ATC trai nee,
who did not testify. This wtness, M. Haegele, had been working
departure control with the trainee at the tinme of these
conmuni cati ons.

®t is not clear fromthe transcript whether there are one
or two towers. Both the singular and plural are used by the
W t nesses.

"The MVA is an altitude used by ATC rather than pilots.
This termand its relationship to other mninmum altitude neasures
are at the heart of respondent's argunent and are further
di scussed infra. The MVA in Sutro's immediate vicinity was 2,800
feet. In the surrounding area, it was 2,500 feet. Tr. at 70.
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Respondent stated that, in review ng the approach plate, he

saw that 3,700 feet was the Mnimum Safe Altitude (MBA).?2

Respondent therefore told the crew that the 3,000-foot clearance

didn't appear to be a "legal" altitude (Tr. at 122), and he
directed the subsequent clinb and rollout fromthe turn to 230°

he was ordered to nmake. Respondent argued that it was reasonabl e
for himto rely on the 3,700-feet MSA, especially when MWA
informati on was not available to him
The | aw judge found that respondent violated § 91.75(a).
The | aw judge rejected respondent’'s expl anation as incredible,
concl udi ng:
A pilot of sone 30,000 plus hours . . . can't cone into this
proceedi ng and credibly maintain . . . that he does not
understand the difference between m ni num sector altitudes
or m ninmum safe altitudes and m ni nrum vectoring altitudes.
Tr. at 191. The |aw judge stated that respondent's expl anation,
even if accepted, would affect possible mtigation of the
sanction, not the finding of violation itself, but that the
sanction i ssue was noot due to the Adm nistrator's waiver of
sancti on.
In his appeal, as at the hearing, respondent argues that he

acted properly in taking the action he did. Allegedly, given his

sincere belief that the prescribed course was not safe, and the

8Al so called the M ninum Sector Altitude, the MSA provides
the altitude necessary to clear the highest obstacle within a 25
nautical mle radius froma designated navigation facility. The
Adm ni strator notes that it applies only in case of energency,
and no energency was declared here. W need not resolve this
poi nt .
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MSA information on the departure plate used by him the Board
shoul d excuse his conduct. He argues (Appeal at 11, enphasis in
original) that the FAA has created "two different 'realities' of

supposedly safe mnimumaltitude flight; one for pilots and one

for controllers" and that he "reasonably act[ed] in reliance on

conflicting or incorrect information provided by, or approved by,
the governnment." 1d. at 13. El sewhere (Appeal at 4), respondent
frames the issue as conflicting "official” information creating
an inplied authority to clinb to the MSA. Respondent al so argues
that it was error, as a matter of policy and law, for the | aw
judge to treat his explanations as relevant only to mtigation of
t he sancti on.

We do not accept respondent's prem se -- that the
information was conflicting -- and we, therefore, cannot agree
wi th argunents based on it. The |law judge did not find it
credi bl e that respondent could not have known what the NMSA
i nformati on nmeant and respondent does not directly chall enge that
credibility finding. Nevertheless, even had respondent honestly
and sincerely relied on a m staken understandi ng, the finding
that he violated 8 91.75(a) would still stand.

| f respondent’'s understandi ng was m st aken, he was
substantially unaware of matters with which he should have been
intimately famliar. As the duty of care of a pilot in command
requi res, respondent should have known, for exanple, that MWAs
used by ATC may be bel ow the applicable MSA. Thus, we cannot

find that it was reasonable for respondent to ignore ATC
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instructions and instead proceed based on his own, very limted
know edge.
Also contrary to argunent presented, respondent did not rely
on conflicting or incorrect information. MA and MSA information
are not conflicting if one understands the neaning and

application of each. Accordingly, cases such as Adm nistrator v.

Smth, 3 NTSB 85 (1977) and Adm nistrator v. Graves, 3 NISB 3900

(1981), both of which involved government contributory
negl i gence, are not on point.

That MVAs may not be available to pilots does not change our
conclusion. Indeed, Exhibit R 1 (a poster respondent had seen on
numer ous occasions) indicates that |ack of availability, and al so
states the possibility that the WA may be | ower than ot her
publ i shed figures that ostensibly show obstacl e-cl earing
al titudes.

G ven respondent's professed concerns about the cl earance,
we are also troubled by his failure to attenpt clarification of
the controller's instructions. Respondent's failure to declare
an enmergency undermnes his statenment (Tr. at 129) that there was
no time to seek clarification fromATC.°®

Furthernore, respondent's failure to declare an energency
and his refusal at the hearing to argue that one had existed al so
seriously underm ne his argunent that his course of action

reflected conpany training and policy and, for this reason, his

e note, as does the Administrator, that respondent at no
poi nt advised ATC of his intention to deviate fromhis cleared
al titude.
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behavi or shoul d be excused. As the Adm nistrator points out,
United Airlines' training program encouraged questioning the
controller first, if possible. Instructions to "react and sol ve
th[e] situation first and sort out the consequences secondly"?*
are clearly directed to energency situations where such action is
necessary. W need not and wll not interpret the training
program as encouraging pilots to second-guess ATC cl earances
containing | owlevel vectors out of high-traffic areas,
especi ally when that second-guessing is based on very limted
i nformati on and mi staken assunptions, as was the case here.' In
[ ight of our conclusions, we need not reach the question of
whet her the | aw judge was correct in holding that respondent's
expl anations, even if accepted, would mtigate the sanction
rat her than support dism ssal of the conplaint.
ACCORDI NGY, IT I S ORDERED THAT:

Respondent' s appeal is denied.
VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

107y, at 155.

'Because we reject respondent's interpretation of United
Airlines' policy, we find irrelevant respondent's citation to
Board cases involving reasonable reliance on conpany procedure.



